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SUPREME COURT OF KENTUCKY 
DISCRETIONARY REVIEW GRANTED 

(Pending Cases Only)  
 
 
DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 2/9/2021 
 
Bruner v. Cooper, 2020-SC-0426-DG 
Civil Rule 60.02(f).  Law of the Case Doctrine.  Intervention.  The issue in this case is 
whether the Court of Appeals erred in reversing the trial court’s decision to grant relief to 
the Movants under CR 60.02(f) or whether the court should have been bound by the 
“law of the case” doctrine.  An additional issue is whether the trial court erred in 
permitting the late intervention of other parties who had property abutting the road in 
question. 
 
 
DISCRETIONARY REVIEW GRANTED 2/10/2021 and CROSS-MOTIONS GRANTED 
4/20/2021; PETITION FOR REHEARING GRANTED 2/16/23 
 
Primal Vantage Company v. O’Bryan, 2020-SC-0247-DG  
O’Bryan v. Primal Vantage Company, 2021-SC-0064-DG; 2021-0065-DG 
Tort Law.  Products Liability.  Apportionment of Fault.  Immunity.  Loss of Consortium.  
Issues include: (1) whether the instruction on apportionment of fault should have 
included the owner of the ladder stand that collapsed, who was immune from suit under 
KRS 150.645; and (2) whether the instructions for loss of consortium should have 
expressly prohibited the jury from awarding damages for the period of time after the 
spouse and the injured party divorced. 
 Oral Argument – February 2022 
 Oral Argument after Rehearing Granted – March 2023 
 
 
DISCRETIONARY REVIEW GRANTED IN PART 8/18/2021 
 
Johnson & Johnson v. Hayes, 2021-SC-0079-DG 
Hayes v. Johnson & Johnson, 2021-SC-0352 
Evidence.  Personal Use Testimony by a Corporate Representative.  Relevance to 
Punitive Damages Claim.  The issue is whether a corporate representative may provide 
testimony regarding “personal use” of the corporation’s products, as an indication of the 
motive, intent or bias of the corporation in producing the product, particularly when 
punitive damages are sought. 
 Abated – October 2021 
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DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 12/8/2021 
 
Copart of Connecticut, Inc. v. Savage, 2021-SC-0167-DG   
Savage v. Allstate Insurance Co., 2021-SC-0163-DG 
Tort.  Automobile Titling Statutes.  Transfer and Towing of Salvage Vehicles.  Proof of 
Insurance.  Issues include: (1) whether KRS 186A.100 and 186A.520 require the 
placement of a temporary registration tag on a salvage vehicle while it is being operated 
on state highways; (2) whether is it unlawful to tow a salvage vehicle using a tow bar on 
state highways; (3) whether a dealer must obtain proof of insurance for a salvage 
vehicle before releasing it to a buyer; and (4) whether a dealer is obligated to prevent 
salvage vehicles from being operated on state highways.  
 
Kentucky State University v. Darwin National Assurance Co., 2021-SC-0130-DG 
Insurance.  Claims-Made-and-Reported Policy.  Notice of Claim.  Notice Prejudice 
Doctrine.  The issue in this case is whether the “notice prejudice” doctrine applies to 
claims-made-and-reported insurance policies.   
 
 

DISCRETIONARY REVIEW GRANTED 2/16/2022 
 
Renot v. Secura Supreme Insurance, 2021-SC-0281-DG 
Tort.  Car Accidents.  Insurance.  Expert Testimony.  Issues include whether the 
insurance company’s biomechanical expert, who is not a medical doctor, was qualified 
to testify that the plaintiff’s knee degeneration was not exacerbated by the injury she 
experienced in a low-speed car accident. 
 Oral Argument – March 2023 
 
Walmart v. Reeves, 2021-SC-0288-DG 
Tort. Negligence. Foreseeability of Criminal Acts.  Parking Lot Security. Issues include 
whether for third-party criminal acts, a landowner owes a duty to protect only from 
dangers that are reasonably foreseeable.  

Oral Argument – September 2022 
 
Mahl v. Mahl, 2021-SC-0481-DG, 2021-SC-0487-DG 
Indispensable Party.  Strict Compliance.  Maintenance.  Unconscionability.  Issues 
include:  (1) whether the failure to name an attorney awarded fees by the trial court 
must result in the dismissal of the entire appeal and (2) whether the trial court abused 
its discretion in determining that changes in the parties’ circumstances rendered the 
terms of the original maintenance award unconscionable. 
 Oral Argument – February 2023 
 
DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 2/16/2022 
 
Megronigle v. Allstate, 2021-SC-0196-DG 
Civil Rules.  Discovery Sanctions.  CR 37.02(3).  Attorney’s Fees.  Issues include 
whether a non-party can be ordered to pay attorney’s fees under CR 37.03(3) when he 
fails to comply with the court’s discovery orders. 
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DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 12/8/2021 
AND CROSS-MOTION GRANTED WITHOUT ORAL ARGUMENT 2/16/2022 
 
Commonwealth v. McMichael, 2021-SC-0207-DG and (Cross-Motion) McMichael v. 
Commonwealth, 2021-SC-0572-DG 
Criminal Law.  Restitution.  Issues involve the appropriate amount of restitution for 
complicity to theft by unlawful taking for substantially damaging a modular diner by 
removing and scrapping stainless steel siding. 
 
DISCRETIONARY REVIEW GRANTED 3/16/2022 
 
Gasaway v. Commonwealth, 2021-SC-0457-DG 
Criminal Law.  Parolees.  Suppression.  KRE 404(b).  Inextricably Intertwined.  Video 
Evidence.  Issues include: (1) whether a warrantless, suspicionless search of a 
parolee’s vehicle is permitted under the Fourth Amendment and Section 10 of the 
Kentucky Constitution; (2) whether the evidence found in the defendant’s vehicle is 
admissible in his trial for possession of heroin, which was found inside his workplace; 
and (3) whether the witnesses’ testimony as to what the grainy security footage showed 
was harmless. 
 
 

DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 3/16/2022 
 
Taylor v. Commonwealth, 2021-SC-0483-DG 
Criminal Law.  Jury Instructions.  Lesser-Included Offenses.  Wanton Endangerment.  
Issues include whether the defendant, who was charged with first-degree wanton 
endangerment, was entitled to a jury instruction on second-degree wanton 
endangerment when the sole evidence supporting the second-degree instruction was 
his testimony. 
 
 

DISCRETIONARY REVIEW GRANTED 4/20/2022 
 
Hughes v. UPS, 2021-SC-0444-DG 
Employment Law.  Kentucky Wages and Hours Act.  Fair Labor Standards Act.  Portal-
to-Portal Act.  Security Screenings.  Issues include whether Kentucky employers are 
required to pay employees for time spent undergoing employer-required pre-shift and/or 
post-shift security screenings when: (1) the U.S. Supreme Court’s opinion in Integrity 
Staffing Solutions, Inc. v. Busk holds that employers are not required to pay employees 
for screening time under federal law, the Portal-to-Portal Act, which was added to the 
Fair Labor Standards Act in 1947; and (2) Kentucky’s General Assembly did not enact 
the Portal-to-Portal Act when it adopted the state’s version of the Fair Labor Standards 
Act, the Kentucky Wages and Hours Act, in 1974.    
 Oral Argument – October 2022  
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Turner v. Norton Healthcare, Inc., 2022-SC-0004-DG 
Employment Relations.  Kentucky Civil Rights Act.  Disability Discrimination.  Issues 
include whether a qualifying “disability” under KRS 344.010(4) includes “major life 
activities” as defined in the 2008 amendments to the Americans with Disabilities Act (42 
U.S.C. §12102) to include operations of “major bodily functions” such as “normal cell 
growth.” 
 Oral Argument – March 2023 
 
DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 4/20/2022 
 
Commonwealth v. Melton, 2021-SC-0427-DG 
Criminal Law.  Evidence.  KRE 403.  Guardianship vs. Custody.  Issues include whether 
evidence showing that the victims’ relative had an order making him legal guardian of a 
child was relevant and admissible when: (1) the child’s mother was on trial for wanton 
endangerment, burglary, criminal mischief, and custodial interference; and (2) the 
mother’s charges stemmed from a dispute with the guardian over physical possession 
of the child. 
 
 
DISCRETIONARY REVIEW GRANTED 4/27/2022 
 
MGG Investment Group LP v. Bemak N.V., LTD., et al., 2021-SC-0561-DG 
Breach of Contract.  Fraud.  Collateral.  Racehorses.  Breeding Rights.  Security 
Interest.  Federal Food Security Act of 1985.  Farm Products.  Agricultural Commodities.  
Statute of Limitations. This case concerns issues including (1) whether Kentucky’s rule 
that buyers of thoroughbred racehorses take subject to a security interest is preempted 
by federal law; (2) whether racehorse breeding rights are “farm products” and/or 
“commodities”; and (3) whether claims are barred by the statute of limitations in KRS 
413.242.   
 Oral Argument – February 2023 
 
 

DISCRETIONARY REVIEW GRANTED 6/8/2022 
 
Commonwealth v. Bembury, 2022-SC-0018-DG 
Criminal Law.  Fourth Amendment.  Search Incident to Arrest.  Backpacks, Purses, 
Bags.  Issues include whether the police properly searched the defendant’s backpack 
incident to his arrest when: (1) the police saw the defendant remove suspected 
synthetic marijuana from his backpack and sell it to a third party; (2) the police arrested 
and handcuffed the defendant immediately upon confronting him; (3) the police 
searched the backpack within minutes of the defendant’s arrest; and (4) the defendant 
was handcuffed before the police searched his backpack.   
 Oral Argument – March 2023 
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Friends of Louisville Public Art, LLC, et al. v. Louisville/Jefferson County Historic 
Landmarks and Preservation Districts Commission, et al., 2022-SC-0025-DG 
Administrative Law.  Due Process.  Certificate of Appropriateness.  Issues involve due 
process concerns relating to consideration of a certificate of appropriateness seeking to 
remove the Castleman statute from a roundabout at a primary entrance to Cherokee 
Park in Louisville.   
 Oral Argument – March 2023 
 
 
Estate of Lahoma Salyer Bramble, et al. v. Greenwich Insurance Company, 2022-SC-
0043-DG 
Property.  Insurance.  Mineral rights.  Trespass.  Unfair Claims Settlement Practices 
Act.  Settlement agreement.  Issues include whether a third-party plaintiff must, before 
filing a claim under the Unfair Claims Settlement Practices Act, first file a declaratory 
judgment claim against a third-party insurer and proceed in such a way that the insurer 
has an immediate right to appeal a finding of coverage. 
 Oral Argument – April 2023 
 
 
City of Pikeville, etc., et al. v. Kentucky Concealed Carry Coalition, Inc., 2022-SC-0053-
DG 
Firearms Regulations.  Issues involve the interplay between the KRS 65.870 
preemption of local government firearms regulation, KRS 237.110 concerning carrying 
concealed deadly weapons and the Federal Gun Free School Zone Act of 1990 
provisions in 18 U.S.C. §§ 921-922.  
 Oral Argument – February 2023 
 
 
University of Kentucky v. Regard, et al., 2022-SC-0129-DG 
Contracts.  Tuition and fees.  University facilities.  Incorporation of other documents.  
Issues include whether the Student Financial Obligation University Kentucky students 
agreed to online in order to register for classes and/or other documents created a 
promise that on-campus students would have access to certain facilities and services. 
 Oral Argument – February 2023 
 
 
DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 6/8/2022 
 
Willena T. Ferrill, Individually, et al. v. Stock Yards Bank & Trust Company, Trustee 
under the Will of May T. Doty, Deceased, et al., 2022-SC-0056-DG 
Property.  Life estate.  Voluntary waste.  Permissive waste.  Statute of limitation.  KRS 
381.350.  Issues include whether the distinction between voluntary and permissive 
waste is retained. 
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DISCRETIONARY REVIEW GRANTED 8/10/2022 
 
Shane Wolfe v. Joe Kimmel et al., 2022-SC-0070-DG 
Attorney Malpractice.  Statute of Limitations.  KRS 413.245.  Fixed, Nonspeculative 
Damages.  On which date did the client’s damages become fixed and nonspeculative, 
starting the running of the statute of limitations for legal malpractice: (1) when the client 
learned that the attorney’s bad advice would likely cause her to owe damages to her 
former business partner; or (2) when the client and her former business partner settled 
the lawsuit spawned by the attorney’s bad advice? 
 
 
Mr. Roof of Louisville, LLC v. The Estate of Ayanna Henry, deceased (successor 
administrator not yet appointed), et al., 2022-SC-0177-DG, and American Water Heater 
Company v. The Estate of Ayanna Henry, deceased (successor administrator not yet 
appointed), et al., 2022-SC-0178-DG   
Revival.  Substitution.  Personal Representative.  Statute of Limitations.  Abatement.  
KRS 395.278.  This case concerns whether the one-year limitations period in 395.278 
applies not only to the “revival” of a claim after the death of a party, but also to the 
substitution of a personal representative after the death of the previous representative.  
 
 
DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 8/10/2022 
 
Wieland v. Freeman, 2022-SC-0139-DG 
Contract.  Commercial Lease.  Summary Judgment.  Waiver.  CR 52.04.  Issues include 
whether the tenant waived its breach of contract claim against the landlord when: (1) the 
tenant filed a list of unresolved claims, as requested by the circuit court, which included 
its contract claim; (2) the circuit court overlooked the tenant’s filing and entered a final 
order stating that all the tenant’s claims had been resolved via summary judgment; (3) 
the tenant appealed, rather than filing a CR 52.04 motion asking the circuit court to 
make specific factual findings on its contract claim. 
 
Phoenix v. Lee, 2022-SC-0133-DG 
Contract.  Automobile Loans.  GAP Insurance.  Summary Judgment.  Issues include: (1) 
whether the car owner made a timely claim for GAP coverage by informing the GAP 
contract’s third-party administrator of his accident several weeks after it occurred; (2) 
whether the car owner’s failure to provide the third-party administrator with all the 
documents listed in the contract’s claim procedures bars the owner’s claim; and (3) 
whether the car owner could sue the third-party administrator for breach of contract 
when the car owner and lender were the only parties who signed the contract.   
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DISCRETIONARY REVIEW GRANTED 10/12/2022 
 
New Albany Main Street Properties, LLC D/B/A Port of Louisville, et al. v. R. Wayne 
Stratton, CPA, et al., 2022-SC-0254-DG 
Arbitration.  Expert Witness.  Defamation.  Quasi-Judicial Proceedings.  Judicial 
Statements Privilege.  Issues include whether the judicial statements privilege applies to 
statements made in preparation for and during arbitration.   
 
McMillin, M.D. v. Sanchez, et al., 2022-SC-0272-DG and Sanchez v. McMillin, M.D., et 
al., 2022-SC-0274-DG 
Medical Malpractice.  Certificate of Merit.  KRS 411.167.  Issues involve whether the 
statutory certificate of merit filing requirements are subject to possible discretionary 
extensions of time. 
 
 
DISCRETIONARY REVIEW GRANTED 8/16/2022 and  
CROSS-MOTION GRANTED 10/12/2022 
 
Louisville Metro Government v. Moore, 2022-SC-0112-DG, and  
Moore v. Louisville Metro Government, 2022-SC-0369-DG 
Employment Law.  Police Officer Discipline.  Merit Board.  Evidence.  KRS 67C.325 & 
.326.  Expunged Charges.  Issues include: (1) whether the Louisville Metro Police Merit 
Board violated the terminated officer’s right to confront the witnesses against him by 
admitting sworn, transcribed witness statements into evidence at the officer’s appeal 
hearing; and (2) whether the Merit Board erred by considering evidence related to an 
expunged criminal charge against the terminated officer.    
 
DISCRETIONARY REVIEW GRANTED 12/7/2022 
 
Conn v. Kentucky Parole Board, 2022-SC-0198-DG 
Parole Board.  “Serve-Out” Authority.  KRS 439.340(14)(b).  Issues involve whether the 
Parole Board possesses the power to order a “serve out” of a life sentence.  
 
Commonwealth v. Burkhead, 2022-SC-0304-DG 
Juvenile Law.  Criminal Law.  Transfer Hearing.  KRS 625.020.  Amended Statute.  
Retroactivity.  KRS 446.110.  Appeals.  KRS 22A.020(4).  Issues include: (1) whether 
the circuit court erred by remanding a juvenile defendant’s case to district court for a 
second transfer hearing following the amendment of the transfer statute; and (2) 
whether the Commonwealth may pursue an interlocutory appeal under KRS 22A.020(4) 
to challenge a circuit court’s order remanding a juvenile’s case to district court.  
 
McWhorter v. Baptist Healthcare System, Inc. d/b/a Baptist Health Lexington, 2022-SC-
0354-DG 
Medical Negligence.  KRS 411.167.  Certificate of Merit.  Timeliness.  Motion to 
Dismiss.  Issues include when a certificate of merit must be filed in a medical 
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negligence case and whether a motion to dismiss on grounds of failure to file a timely 
certificate of merit must be raised in answer to complaint.   
 
 
DISCRETIONARY REVIEW GRANTED 9/14/2022 and CROSS MOTION GRANTED 
12/7/2022 
 
Commonwealth v. Moreland, 2022-SC-0245-DG and (Cross Motion) Moreland v. 
Commonwealth, 2022-SC-0414-DG 
Criminal Law.  Sentencing.  Plea Agreement.  Probation revocation.  Legality of 
sentence.  Issues include whether a sentence in line with the terms of a plea agreement 
for a term of years followed by a probated sentence is permissible. 
 
 
DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 12/7/2022 
 
Thompson v. Killary, 2022-SC-0308-DG 
Civil Recovery.  Childhood Sexual Abuse.  Statute of Limitations.  KRS 413.249.  
Retroactivity.  Issues include whether a statutory amendment may be applied 
retroactively to extend an already-expired statute of limitations.   
 
 
DISCRETIONARY REVIEW GRANTED 12/14/2022 
 
Saint Elizabeth Medical Center, Inc. d/b/a Saint Elizabeth Florence v. Arnsperger, 2022-
SC-0302-DG 
Torts.  Negligence.  Issues involve whether expert testimony is necessary on causation 
in a negligence action filed by a plaintiff whose recently surgically repaired ankle 
allegedly was damaged upon return to the hospital for x-ray when the wheelchair driver 
bumped into the registration desk. 
 
 
DISCRETIONARY REVIEW GRANTED 12/28/2022 
 
Winland v. Ringstaff, 2022-SC-421-DGE 
Family Law.  Domestic Violence.  Grandparents.  Temporary Custody.  Issues include: 
(1) whether Mother and Paramour committed acts of domestic violence against 
Mother’s children by subjecting them to filthy, unsanitary living conditions within 
Mother’s and Paramour’s residences; and (2) whether the circuit court properly awarded 
temporary custody of Mother’s children to Grandfather, who filed domestic violence 
petitions on behalf of the children.   
 Oral Argument – April 2023 
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DISCRETIONARY REVIEW GRANTED 2/8/2023 
 
Commonwealth of Kentucky v. Ricky D. Ullman, Jr., 2022-SC-0293-DG 
Criminal Law.  Negotiated Plea Agreement.  Distribution of a Matter Portraying a Sexual 
Performance of a Minor.  Sex Offender Registry.  Post-incarceration Supervision.  KRS 
532.043.  Issues include whether convictions for a crime not included in the definition of 
“sex crimes” can be subject to terms of probation typically reserved for sex offenses—or 
if the imposition of such terms creates an illegal, void sentence.   
 
Powers v. Kentucky Farm Bureau Mutual Insurance Company, 2022-SC-0309-DG 
Insurance.  Underinsured Motorists Coverage.  Issues include whether all UIM claims 
are dependent upon the insured’s timely lawsuit against a tortfeasor. 
 
Cabinet for Health and Family Services v. M.Q.M., 2022-SC-0383-DGE 
Family Law.  Termination of Parental Rights.  Dependency, Neglect, and Abuse.  Right 
to Counsel.  Goal Change.  Did the Court of Appeals correctly reverse the termination of 
father’s parental rights when: (1) father was not present or represented by counsel at 
the goal change hearing in the child’s most recent DNA case; (2) father was absent 
during much of the child’s life due to his incarceration; (3) father never had physical 
custody of the child, i.e., he was not the perpetrator of any of the acts alleged in the 
DNA petitions; (4) father recently complied with some of the Cabinet’s case plan 
requirements, including therapeutic visitation and drug screens; and (5) father tested 
positive for drugs two months before the TPR trial. 
 
 
DISCRETIONARY REVIEW GRANTED WITHOUT ORAL ARGUMENT 2/8/2023 
 
Browne v. Poole, 2022-SC-0412-DG 
Negligence.  Subject Matter Jurisdiction.  Issues in this case concerning bar exam 
scoring and dissemination of results involve subject matter jurisdiction and privileges 
and/or immunities of employees of the Kentucky Office of Bar Admissions. 
 
Cabinet for Health and Family Services, Commonwealth of Kentucky v. D.W., et al., 
2022-SC-0521-DGE 
Family Law.  Termination of Parental Rights.  eFiling.  Sealed Cases.  Appellate 
Jurisdiction.  Notice of Appeal.  KRS 625.108(2). 
Issues include whether appellate jurisdiction was properly invoked by an attempt at filing 
a notice of appeal in a sealed case and, assuming there is jurisdiction, whether the trial 
court properly terminated parental rights.  
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DISCRETIONARY REVIEW GRANTED 3/15/2023 
 
Bluegrass Trust for Historic Preservation v. Lexington Fayette Urban County 

Government Planning Commission, et al., 2022-SC-0480-DG and Boone Development, 

LLC, et al. v. Nicholasville Board of Adjustment, et al., 2022-SC-0476-DG and Boone 

Development, LLC, et al. v. Commonwealth ex rel. Daniel Cameron, etc., et al., 2022-

SC-0477-DG and Raz, Inc., et al. v. Mercer County Fiscal Court, et al., 2022-SC-0526-

DG 
Administrative Law.  Planning and Zoning Appeals.  These cases all involve 
constitutional challenges to the bond requirements enacted in 2017 in KRS 100.3471 
and impacting Court of Appeals jurisdiction over timely appeals from KRS 100.347 
circuit court decisions regarding final planning and zoning actions. 

 
Combs v. Spicer, 2022-SC-0438-DG 
Torts.  Intentional Infliction of Emotional Distress.  Issues include whether a personal 
representative’s acceptance of $25,000 in return for a “Full Release of All Claims with 
Indemnity” on behalf of a decedent’s estate bars a subsequent suit by the personal 
representative individually for alleged intentional infliction of emotional distress arising 
out of the same fatality. 

 
Commonwealth v. Roark, 2022-SC-0386-DG 
Criminal Law.  Methamphetamine Manufacturing.  KRS 218A.1432(1)(a) and (b).  
Unanimous Verdicts.  Issues relate to evidentiary sufficiency to support conviction of 
multiple statutory options to commit the same crime. 

 
Swyers v. Allen Family Partnership, 2022-SC-478-DG 
Hysinger Group v. Allen Family Partnership, 2022-SC-479-DG 
Contract Law.  Business Entities.  Sale of Commercial Real Estate.  Division of Sale 
Proceeds.  Allocation of Expenses.  Fiduciary Duties.  Issues include: (1) whether the 
parties formed a valid agreement requiring sale proceeds over $8 million to be divided 
according to the LLC’s original ownership percentages; and (2) whether the LLC 
manager violated fiduciary duties by distributing the sale proceeds to the LLC members 
based on his interpretation of the parties’ agreement when one of the members 
disagreed with the manager’ interpretation.   

 
Commonwealth v. Riley, 2022-SC-0293-DG 
Sovereign Immunity.  Discovery.  Questions include whether an order compelling the 
Commonwealth to turn over discovery materials it has already collected and turned over 
constitutes a “suit” for purposes of sovereign immunity. 
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